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July 8, 2017 revised
Comments to the City Planning Commission for July 12 Public Hearing
on Pier 5 Parkland aka Lower Concourse North:
Draft Generic EIS (CEQR 16DME012X) and

4 ULURPs: 170311ZMX, N170312ZRX, 170314PPX, 170315Z5X
Submitted by Karen Argenti, Secretary on behalf of the Bronx Council for Environmental Quality

We write in reference to the above stated project, located south of the always-
crowded Mill Pond Park. Please accept these comments to the DGEIS, as well as the
ULURPs.

Since 1971, the Bronx Council for Environmental Quality (BCEQ) has sought to
establish — as an Inherent Human Right — a sound, forward-looking environmental
policy regarding an aesthetic, unpolluted, environment protecting a natural and historic
heritage. We are a group of volunteers from all over the borough. For the past 16 years,
we have been working on Harlem River issues to develop connections to and along the
river and create on water access and activities. This included our work on the Pier 5
Wetland and Community Visioning for its Park, as well as the planning document for
the Brownfield Opportunity Area for Community Board 4, 5, 7 and 8 along the river.

Existing Conditions

Recent studies over thirty years, including comments from Bronx Community
Board 4 and the Borough President’s Office describes a need for keeping our
waterfronts open and accessible to the public.! The City Planning Commission
proposed Design Principles for Waterfront Public Spaces in the Vision 2020: The New
York City Comprehensive Waterfront Plan, page 27 and in the Reach 6 and 7 regarding
these areas along the Harlem River. Over the past 35 years, there have been over 25
studies that the community has participated in concerning access to and in the Harlem
River, including those actions that help clean the river and our environment — all of
which chose parkland over housing.

Review of the Documents

We find the City’s documents to be fatally flawed, and ask that you reject the
EIS and the ULURP. The Draft GEIS, which was apparently prepared in one day, was
obviously done hastily. It neglects to review major impacts that have irreversible and

L http://www.bceq.org/2017/05/14/recent-studies-and-district-needs-about-the-hatlem-river-waterfront
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irretrievable effects. Together with the already identified impacts, this project will cause
enormous adverse un-mitigatable impacts that are irreversible and irretrievable.
Unfortunately, this DGEIS also neglects to identify alternatives making it impossible to
compare impacts to enable the decision maker to choose the site with less impact. Finally, the
Text Amendment ULURP is based on false information concerning the existing
condition for Pier 5 as parkland, an inalienable property. Not recognizing the need to
alienate and making the transfer whole also a major impact.

The Ask
1. Just as they did in Inwood,! the City should start working with the community on an
Action Plan.? Why treat the Bronx different from Manhattan?
- ‘ = &
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2. Alternatively, the City is alienating the two separate parks — one is in Mill Pond Park
(which is National Park Service Land and Water Conservation Fund 6(f)(3)
parkland) and the other is the five acres of Pier 5. Note the NPS Map and description
is to 150™ Street.

Mill Pond Park

al=]

2 https:/my.curbed.com/2017/6/29/15894340/inwood-nyc-rezoning-affordable-housing see link to
Action Plan at the end of the article.
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The City should lower the impacts of their proposed project and study alternatives.
The impacts of this severe project on the Education, Transportation and Water
Infrastructure impacts are enormous. The Water Infrastructure section neglects to
identify the existing condition of the stormwater directly into the River. The Harlem
River is in a CSO-area that has been severely neglected, studied last, with plans for
remediation in twenty or so years. What does this say about a City that does not fix
the problems in the poor areas, but can add a new sewer system in the gentrified

one?

3’ CSO outfalls
CSOs, drainage area
not mapped

CSOs are sized according to
annual discharge in millions of
gallons (2015) and colored to
match its drainage area

o 0-50

. 51-150
. 151 - 500

. more than 500

For more infermation about this
project or gquestions about Open
sewer Atlas NYC please contact us:

NYC openseweratlasnyc@gmail.com.
W CpensEwErstias.

cartography and GIS analysis by Korir
‘tumbir.com Tangtrakul.
Y Information used in the creation
{ o of this document was sourced
4 from the NYC DEP Waterbody
4 Watershed Facility Plans, Long

RIVERKEEPER. Term Control Plans and
wwwriverkeeperon  Riverkeeper water quality testing.

Wastewater

GIS shapefiles were sourced from Treatment Plants

the NYC DEF, NYC DCF, NYC DOT
a and NYC DaiTT.
This map was funded by
b Riverkeeper and is administered
through the NYC Soil & Water
werssianewsten s Conservation District.

Parks & Open Space

The City should review alternative designs and sites and stop the ULURP clock until
such time as this project can be discussed out in the open. The public does not have
to spend time sending FOILs when there is an EIS for that purpose.

The City should move forward when there are more interested applicants. There is
only ONE response to the RFEI - a clear example of how this process is rushed. And
what is the secret?

LOWER CONCOURSE NORTH
REQUEST FOR EXPRESSIONS OF INTEREST

OCTOBER 11,2016

TYPE A REAL ESTATE ADVISERS

L+M DEVELOPMENT PARTNERS
$9 ARCHITECTURE M
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Conclusion

The DGEIS only offers the no build or the less adverse impact alternatives, and does
not review alternative sites to measure whether there is a project with less impact to the
proposed site (such as the underutilized parking areas like surface lots, or alternative
plans to housing and mixed use) to measure whether there is a better use for this site,
including the use as parkland with a boat house and dock, restrooms, and other water
uses including a refreshment vendor/restaurant for those walking, biking or boating
along the 35 year planned Harlem River Greenway and using Mill Pond Park, the
complete DGEIS is flawed.

Making it smaller is not an acceptable alternative -- the proposed worse case
must be smaller as there are unmitigated impacts. Comparing the site to an alternative
site or an alternative program will prove it is the least impact alternative. Mitigation
must happen and the funding must be delineated in the EIS, not taken from the
allocation for Community Board 1. If this is a sole source bid, kindly explain the
expertise that is required for this sole source.

Finally, we ask that you vote no on the DGEIS and the various ULURP applications
until and unless past promises are made whole -- including Boat House, Comfort
Station and a Put in to the River on Pier 5. If they alter the current project proposal to a
smaller size with little or no impacts; add alternative sites, including the surface parking
lots; list the mitigation costs and funding that will mitigate the remaining adverse and
irreversible impacts; map the newly alienated parkland; and find a place for the two
circuses — perhaps at Lot 13/13A, then and only then, can we accept using Pier 5 for this
purpose.

The following are more detailed explanations of the issues and impacts expressed within.

o Parklands are inalienable, if used for nonpark uses they should be alienated
e Two parks are involved in this proposal

e History and Promises from 2004 to present time, and

o Issue/lmpacts

Also attached is information discovered through the Freedom of Information, not the
Environmental Impact statement.
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Pier 5 is Parkland ....

Taking parkland for non-park purpose requires alienating it through the New
York State Legislature.® Several court cases describe the need to follow the State process.
As you know, this proposal will inevitably involve an exchange of parkland, requiring
an additional ULURP for the negotiated land. This impacts the present text amendment.
The NYS Highest Court stated, in part, that the "use for other than park purposes,
either for a period of years or permanently, requires the direct and specific approval
of the State Legislature, plainly conferred;" .... where a municipality holds title to
land for public use "the power to regulate those uses (is) vested solely in the
Legislature."

Unfortunately, the Lead Agency has stated that the project site is, “currently
under the jurisdiction of the NYC Parks but is not mapped as or considered to be
parkland.” This is wrong, and causes both the Text Amendment ULURP and the dGFEIS
to fail, as they have not disclosed the proper information. Ironically, the Economic
Development Corporation (EDC) has not fully disclosed the proper information even
though they should know as the two prior projects were EDC proposals.

In the Gateway Mall Project at the Bronx Terminal Market, the press conference was
held in the middle of Pier 5, where they declared it to be parkland. This can also be found
on their web page.* They promised: “a new waterfront park and esplanade along the

3 Though the water treatment plant plainly serves an important public purpose--indeed, even the State
Attorney General believes it should be built at the site selected (see, United States v City of New York,
supra, 96 F Supp 2d, at 203)--our law is well settled: dedicated park areas in New York are impressed
with a public trust for the benefit of the people of the State. Their "use for other than park purposes, either
for a period of years or permanently, requires the direct and specific approval of the State Legislature,
plainly conferred" (Ackerman v Steisel, supra, 104 AD2d, at 941, affd , 66 NY2d 833; see also, Potter v
Collis, 156 NY 16, 30 [where a municipality holds title to land for public use "the power to regulate those
uses (is) vested solely in the Legislature"]). That proposition is reflected both in our case law and in our
statutes (see, e.g., L 1989, ch 533 [easements over parkland for construction, operation and maintenance of
water treatment facility]; L 1998, ch 209 [easements in Webster Park for construction, operation and
maintenance of sanitary sewer system facilities]; L 1994, ch 341 [parkland in Town of Waverly necessary
for sewer district]; L 1994, ch 534 [easements in towns of Fleming and Owasco for water mains]). (NYS
Court of Appeals, Friends of Van Cortlandt Park v. City of New York, 2001 NY Int. 3 February 8, 2001)
https://www.law.cornell.edu/nyctap/I01_0003.htm

4 https://www.nycedc.com/press-release/mayor-bloomberg-city-council-speaker-quinn-borough-
president-carrion-and-related
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Harlem River.” Following the Gateway Mall project was the Redevelopment of Yankee
Stadium, where “more parkland is north” of this site.

In addition, here is a review of the use, ownership and control of Pier 5 -- which

have been excerpted for your review.’

In the glossary of the City Planning Commission is found this definition: “A
public park is any publicly owned park, playground, beach, parkway, or roadway within
the jurisdiction and control of the New York City Commissioner of Parks and
Recreation.” This was an acceptable statement made in the Harlem River BOA
Step 2 Report, which was jointly approved by the NYC Parks Department as the
administrators and BCEQ.

Public Park

A public park is any publicly owned park, playground, beach, parkway, or roadway within the jurisdiction and
control of the New York City Commissioner of Parks & Recreation. Typically, public parks are not subject to
zoning regulations.

In the Phase I Environmental Site Assessment, Mill Pond Park, Pier 5, dated
May 8, 2012 as prepared for the New York City’s Office of Environmental
Remediation by Parsons Brinckerhoff identifies on page ES-1 the site as “located
north of the East 145th Street Bridge, south of Mill Pond Park, East of the Harlem River,
and West of Exterior Street.” Access to the site was provided by NYC Parks and is
documented in the above stated study.

NYC Parks permitted BCEQ permission through a construction permit to
construct a wetland and bioremediation system on Pier 5. BCEQ also received a
research permit from NYC Parks.

FORESTRY PERMIT IS REQUIRED
PERMIT TO PERFORM WORK ON PARK PROPERTY

Permit No:  X-9-13NF
Start: zo)1=  Fec
Expiration:  August 1,2014

PERMISSION AS REQUESTED IS GRANTED TO YOU AND/OR YOUR ASSIGNEE AS
PERMITTEE TO PERFORM WORK ON PARK PROPERTY SUBJECT TO THE TERMS
AND CONDITIONS AS SET FORTH HEREIN:

LOCATION: Harlem River Water From (Pier 5)/ Mill Pond Park - Bronx

5 Links to parkland ownership: http://www.bceq.org/2017/04/24/pier-5-mill-pond-park-south-is-

parkland/
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e The City of New York Financial Property Value Statement clearly identifies the
owner ad NYC Parks. Property Value Statement B2356 L02 Pier 5 NYC Parks.

IMPORTANT INFORMATION
Department of ABOUT YOUR PROPERTY

Finance

NOTICE OF PROPERTY VALUE

#449L90617021501# January 15, 2017

OWNER NAME
NYC PARKS
PROPERTY ADDRESS

65 EAST 149 STREET

BOROUGH BLOCK LoT
BRONX 2356 2

TAX CLASS: 4 (Commercial and industrial property)
BUILDING CLASS: Z5 (Miscellaneous)

UNITS: 0 non-residential

Mill Pond Park is 11 acres of mapped parkland and under the LWCF protection.

First, Pier 5 is only 4.5 acres — it is the area south of 150" Street. The present
proposal includes a part of Mill Pond Park -- the unimproved area to the south and
west including the land underwater. That unimproved area is mapped parkland under
the Yankee Stadium Redevelopment Project. Mill Pond Park is part of the Yankee
Stadium alienation, and is also credited with the land exchange for the LWCEF 6(f).
Responsibilities cited in Title 36, Part 59 in the U.S. Code of Federal Regulations apply
to the area described on the 6(f)(3) boundary map:

§ 59.3 Conversion requirements.

(a) Background and legal requirements. Section 6(f)(3) of the L&WCF Act is the cornerstone of
Federal compliance efforts to ensure that the Federal investments in L&WCF assistance are being
maintained in public outdoor recreation use. This section of the Act assures that once an area has
been funded with L&WCEF assistance, it is continually maintained in public recreation use unless

NPS approves substitution property of reasonably equivalent usefulness and location and of at
least equal fair market value.

Second, the unmapped section of 150" Street is east of Exterior (although
everyone uses it as a real street. The application continually includes the unmapped
section of 150 Street between Mill Pond and Pier 5, but that area is mapped.

Third, the city is using this same land to meet the requirements for the 20%
public lands give back. At the review session of the proposal, the City Planning
presenter (at 1:06:12) James Morelia from the Bronx City Planning Office described the
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Text Amendment as establishing the Waterfront Access Plan including the Share Public
Walkway and the Special Access Area to be “part of the site but will be called Mill
Pond Park extension and fulfill the 20% public waterfront access requirement on the
ground this will be a seamless transition between Mill Pond Park which is built and as
you walk through you won't see that this is ‘not part of the mapped parkland.””®

Since the entire lot 2 of Block 2539 is ALREADY mapped parkland, it should not
be used to meet the 20% public waterfront access requirement. The complete ULURP
Text Amendment establishing the Waterfront Access Plan including the Share Public
Walkway and the Special Access Area is flawed. This is wrong because the 2 acres has

to come off of Pier 5, and not Mill Pond Park. This causes the Text amendment, the
DGEIS and maybe other ULURP: to fail and should be withdrawn.

History and Promises

Broken Promise 1. The Economic Development Corporation (EDC) managed the
2004 project known as the Gateway Mall at the Bronx Terminal Market (Gateway) and
made promises concerning pedestrian and traffic safety and a 2-acre waterfront parkland.
Instead, the EDC Gateway project redesigned the large downspouts under the elevated
Major Deegan Expressway from discharging along both sides of Exterior Street to
discharge only on the park side sidewalk and then into a street drain to the Harlem River.

--‘-‘L.------'-—------

S
1«_ o 1
PR . . o e e
scae
L -
Figure 1
Site Plan

BRONX TERMINAL MARKET

6 (City Planning Commission review session March 20, 2017, Item 3 page 24 on YouTube
https://www.youtube.com/watch?v=6k3d XbxFOwA)
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Broken Promise 2. The 2005 EDC managed project known as the Yankee
Stadium Redevelopment Project (Yankees) made additional promises concerning
pedestrian and traffic safety measures and development of an 10-11 acre waterfront
park mapped as Block 2539, Lot 2 (Entire Lot) was ULURP mapped parkland (NYC
DOF document ID: 2006061302436001).

HARLEM RIVER

abpug 15

This project added to the 2300 Gateway parking spaces, another 2500 Yankees
parking spaces to the previously existing 6500 garages and surface parking, creating
approximately 11,000 parking spaces in garages and surface parking lots on 25 acres of
land closer to transportation, and therefore more appropriate for housing. At the review
session (CPC March 20 YouTube at 1:16) Commissioner Efron mentioned found it
fascinating that the Gateway “2300 space garage was never even half full even at peak
hours.”

Furthermore, 6.42 acres of the new Mill Pond Park (not including the tennis
courts or Building J) was part of the National Park Service approved proposal to
convert the 10.67-acre section of Macomb’s Dam Park to allow for the construction of a
new Yankee Stadium that triggered the Land and Water Conservation Fund (LWCF)
grant program agreement that the section improved would remain in public outdoor
recreation use in perpetuity and placed it under Section 6(f) protection. (see the section
prior)

Not only that, the area above parking lot B was always used as Parkland and called
Macombs Dam Park, and that was never given back to the community (about 2-3 acres).
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Lot B

HARLEM RIVER

g

Broken Promise 3. The most recent EDC project is the extension of the 2009
Lower Concourse Rezoning in Bronx Community Board 1, which promised new
waterfront parkland which has already been mapped at 144th Street (City Planning
Commission review session March 20, 2017, Item 3 page 24 on YouTube
https://www.youtube.com/watch?v=6k3dXbxFOwA at 59:24). This, like the
infrastructure money, was already promised parkland in CB 1, not 4.

Broken Promise 4. The EDC currently managed Lower Concourse North project
(Pier 5) requires the community to rely a new set of promises in the several Uniform
Land Use Review Procedures (ULURP) and on the promises made in the Draft Generic

Environmental Impact Statement (DGEIS), both of which are flawed. How can we rely
on the new promises?

Issues and Impacts
Harlem River Greenway is a Linear Public Park.

River Access to the water on land and in the water must be preserved and
publicly owned and operated. While the developer can sponsor the section along its
waterfront, the Greenway needs to be open 24/7 and accessible. For the past thirty
years, community stakeholders envisioned access along the waterfront. Any new
construction should give due consideration to providing that access, even building a
bridge over the Oak Point Link. We had always hoped that the Greenway would be
Green Infrastructure to mitigate the CSO problem in the Harlem River.
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Stormwater Runoff is a Public Safety Concern and should be Managed

It is obvious that the sidewalk along the west side of Exterior Street, particularly
in front of Pier 5 is a Public Safety issue. Pollution from both sides of the overhead
highway discharges garbage, sludge, degraded asphalt, oil, cigarettes, etc. onto the
sidewalk entrance of Pier 5 and Mill Pond Park. Moreover, the drainage from Mill Pond
Park, itself, discharges directly into the Harlem River without any treatment. Any
discharge should be treated, including the first flush. This needs to be completed before
the developer starts construction. The complex should have its own Stormwater
Pollution Prevention Plan that would be available for public review.

Sewers and the Treatment Plant are not adequate for continued expansion

The Harlem River is among one of the last to be studied by the New York City
Department of Environmental Protection. The Response to Comments stated the
applicant has no plans to consider the MS4 for this project — this is also be a mistake as
all city agencies have pledged to strive for clean water by following the MS4 program.
Inadequate sewers, drainage, and stormwater infrastructure exist at the project site; and
it is not appropriate to add to the Combined Sewer Overflow System as the impact is
too great.

Mass Transportation, Street and Highway Pedestrian Safety

Right now, more subway trains need to be added to an already overcrowded
mass transit system. No more people can fit in the 149th Street Station and there is no
guarantee MTA will do anything about it. Enough with the Traffic Studies — these are
already done, or at least promised since 2004. It is time for the EDC to enact the changes
that need to be made to create a safe pedestrian experience from the neighborhood at
Jerome Avenue and Highbridge Hill to the waterfront parkland. It is also confusing
and not safe to travel from the Metro North pedestrian bridge to get from 161st Street
and River Avenue to Mill Pond Park. A Parking exemption is a concern in the area.
One problem is for the residents, but it is also for visitors.

Education and safe access to Educational Facilities

The public schools in this area are in need of major attention. While it is a choice
district, the fact remains that children will find it difficult to walk to school from this
site. Their parents will find it difficult to cross the street, as well. Moreover the schools
are inadequate and need more funding to raise the standards and make them equal to
other areas.
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