








parkland be alienated through New York State legislation; that the actions of the Parks
Department and Commissioner Mitchell in relinquishing the Pier 5 waterfront parkland, which
lies in the floodplain, to private developers constitutes waste in violation of General Municipal
Law § 51; and that the City’s action violates the conversion requirement of Section 6(f) of the
federal Land and Water Conservation Fund Act of 1965 (“LWCF Act?).

3. Specifically, Petitioners seek (1) a judgment under C.P.L.R. § 3001 declaring that the
Respondents’ actions in releasing the Pier 5 site for a non-park use is illegal; (2) a finding that
the Respondents’ attempt to cede control of public parkland to a private developer without first
securing State legislative approval to alienate the land violates the public trust doctrine; 3)a
finding that these actions also violate § 51 of the General Municipal Law which prohibits waste
of public assets; (4) a finding that these actions also violate Section 6(f) of the Land and Water
Conservation Fund Act; (5) enjoining the Respondents from taking further actions to develop the
Pier 5 site without first securing the necessary State Legislative approval; (6) enjoining the
Respondents from taking further action to develop Pier 5 for non-park use without securing the
necessary federal approval under the LWCF Act; (7) enjoining the Respondents from acting
upon the Uniform Land Use Review Procedure (ULURP) approvals related to Pier 5 passed on
October 17, 2017, which was secured without an accurate description of the land’s park status
and without the required prior authorization through New York State legislation and annulling
those approvals; and (8) enjoining the Respondents from converting Pier 5 from parkland to

private, non-park use.



Parties and Jurisdiction

4. Petitioner, Bronx Council for Environmental Quality (“BCEQ”), is a not-for-profit
organization with § 501(c)(3) status based in the Bronx, New York. The BCEQ is a volunteer
membership organization of Bronx residents and environmentalists whose aim is to improve the
borough’s air, land and water quality for future generations. The BCEQ is a lead organizer and
participant in the Harlem River Working Group (the “HRWG”), a consortium of interested
groups that have worked with the City for years to envision and develop a more accessible
Harlem River waterfront in the Bronx, including the Pier 5 site. The BCEQ also worked with the
City on several projects on the Pier 5 parkland site, including a Brownfield Opportunities Area
study that received significant State funding, and a Pop-up Wetlands project that received
significant federal funding. The BCEQ and its funders relied upon the City’s treatment of the
Pier 5 site as parkland in conducting all of these projects to analyze and enhance the land.

5. Petitioner Chauncy Young is a resident of the south Bronx who lives at 1177 Anderson
Avenue, Bronx NY 10452. Mr. Young co-owns shares in the cooperative building in which he
resides with his family, and the pro rata share of the assessment of that property attributable to
those shares is more than $1,000. Mr. Young is one of the founders of the Harlem River
Working Group and a community member who regularly uses the parks in the area. In that
capacity he has actively worked on the development of a sustainable and useable waterfront
along the Bronx shoreline of the Harlem River, including the parkland at Pier 5.

6. Respondent, the City of New York, is a municipality in New York State. Upon
information and belief, the City placed the Pier 5 site in control of its Department of Parks and
Recreation. The City is responsible for complying with the alienation process if it wishes to

change the use of land designated as park.
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7. Respondent, the Department of Parks and Recreation, is an agency of the City, with a
principal office at 830 Fifth Avenue, New York, New York 10065. The Parks Department is
responsible for the City’s parks. Upon information and belief, the Parks Department owns and
had jurisdiction and control over the Pier 5 site until mid-2017, when it purported to release its
jurisdiction.

8. Respondent, Mitchell J. Silver, is the Commissioner of the Parks Department. In this
role, Mr. Silver is responsible under the public trust doctrine for maintaining the City parks in
trust for the people.

9. Respondent the New York City Economic Development Corporation is a not-for profit
corporation registered in the State of New York with its principal office at 110 Williams Street,
New York, NY 10038. Upon information and belief, the EDC acts as the representative of the
City of New York in economic development transactions. Upon information and belief, the EDC
has played an active role in the City’s decision to give the Pier 5 site to private developers and
throughout the ULURP process has misrepresented to decision makers and community members
that the proposed development does not involve parkland.

10. Respondent New York City Department of Small Business Services is an agency of the
City with its principal office at 110 Williams Street, New York, NY 10038 to whom the Parks
Department purported to cede jurisdiction over Pier 5. Upon information and belief, the
Department of Small Business Services played a role in the City’s attempt to develop Pier 5 for
non-park purposes.

11. The New York City Council is the legislative body of the City of New York with its

principal place of business at 250 Broadway, New York, New York 10007. The New York City



Council approved ULURPs placing a multiuse development on Pier 5 on October 17, 2017,

acting in an arbitrary and capricious manner and contrary to law.

Jurisdiction and Venue

12. This Court has subject matter jurisdiction under C.P.L.R. Article 78 and New York’s
General Municipal Law.
13. Venue in this proceeding is proper in New York County, the judicial district in which

Respondents’ offices are located, under C.P.L.R. §§ 7804(b) and 506(b).

Facts

14. The land at issue is part of a long planned expansion of Mill Pond Park, and is known in
the community as Pier 5.

15. Pier 5 is less than ten feet above sea level and lies within a 100-year floodplain, a “high-
risk” flood zone.

16. For many years the site had been under the ownership and control of the Parks
Department, had signs identifying it as parkland, appeared on maps as park, and generally has
been treated as parkland.

17. The City and its Parks Department worked collaboratively with community members for
years, including the BCEQ), to find the best park use for the land in the context of a Harlem River
greenway along the Bronx shore.

18. Mill Pond Park, including the existing park and the promised expansion, is bound on the

west by the Harlem River, on the east by Exterior Street and the Major Deegan Expressway, on



the south by the 145" Street Bridge (which reaches the Bronx at 149" Street) and on the north by
an access road to the Major Deegan Expressway.

19. The Pier 5 site lies on the southern end of that larger area, and is about 4.4 acres bound
on the west by the Harlem River, on the north by Pier 4 and East 150" Street, on the east by
Exterior Street and the Major Deegan Expressway, and on the south by the 145" Street
Bridge/149" Street.

20. The idea for creating a park along this area of the Harlem River shoreline arose from the
City’s need to compensate the community for the losshr of other public land, including parkland,
nearby. Most famously, in 2005 and 2006 the City successfully sought State and Federal
approval to alienate and convert nearby parkland at Macombs Dam Park and Mullaly Park so
that the New York Yankees baseball stadium could be built on that site.

21. The federal approval was necessary because Land and Water Conservation Fund Act of
1965 funding had been used to fund a portion of Macombs Dam Park and Mullaly Parks. With
that funding came a requirement that the federal government would need to approve the land
swap as a conversion under § 6(f) of that Act. The City was able to gain the necessary approval
from the Interior Department by designating new parks, including a northern piece of Mill Pond
Park, comprising 6.42 acres, of which 1.37 acres were underwater at the time, as § 6(f)
conversion replacement parkland.

22. In the Final environmental impact statement for the Yankee Stadium project (the
“Yankee FEIS”), the Harlem River park portion of the replacement land was described as a ten
acre park including 5.82 acres of open space. The Yankee FEIS described the newly designated
park along the Harlem River as being only a part of a larger park planned by the Parks

Department extending south to Pier 4.



23. Around the same time period, but in a separate deal, the City approved the construction
of a mall on part of the Bronx Terminal Market land across the street from Pier 5. As part of that
project, the developer, the Related Companies, agreed to pay to build out an additional two acres
of open space just south of the Yankee Stadium replacement parcel within Mill Pond Park.

24. However, the current Mill Pond Park has far fewer than the 7.82 acres of open space
promised from these two projects.

25. As these northern sections of Mill Pond Park were developed, the City soon began to
speak with the community about extending Mill Pond Park south to the 145th Street Bridge. The
architects hired by the City to build Mill Pond Park also were commissioned to develop a
“planned expansion” on Pier 5, and those plans were shared with the community.

26. Throughout a period of close to ten years, both the completed Mill Pond Park and the
extension, the Pier 5 parcel, remained under the control of the Parks Department. On New York
City’s Zoning and Land Use Application, the Pier 5 area was labeled, “Mill Pond Park
Extension,” and as of July 2017, the New York City Tax map showed the portion above 150"
Street as “Mill Pond Park”.

27. The Parks Department enclosed the extension in a gated fence, which was marked with
the familiar Parks Department green leaf signage. The Parks Department controlled access to the
land.

28. Meanwhile, in its work with Bronx residents and community groups, including the
BCEQ, the Parks Department consistently maintained that when funding allowed, the land would
be developed for the benefit of the community to become a part of the Harlem River greenway.

For example, a parks department representative in 2011 described Pier 5 this way to a BCEQ



member and another collaborator: “Though Pier 5 is Parkland (approximately 5 acres) it won’t
be developed until there is sufficient funding.”

29. The commitment to a planned park extension on the Pier 5 site was reinforced through
actions taken by the City and its agents over a period of years.

30. Pier 5 was the site of a series of collaborations between the City’s agencies, the BCEQ,
the HRWG, and other partners for which the groups successfully solicited substantial funding
from state and federal agencies and private funders.

31. The City and its agencies, federal, state and local elected officials, the HRWG, the BCEQ
and other groups also worked together on multiple planning and visioning projects to determine
the best park use for the land. The many participants in these projects, including Petitioners
BCEQ and Young, contributed their time and money with the understanding that the parkland
they were working on would be developed for the benefit of the community. The Harlem River
Working Group’s work envisioned Pier 5 as part of a ribbon of parkland along the Bronx
shoreline. The City endorsed this vision through their active participation in the process, and by
including similar language in their own materials. The City’s Vision 2020: New York City
Comprehensive Waterfront Plan cited Pier 5 as land to “develop . . . for public use and open
space.” Bronx Borough President Ruben Diaz Jr. likewise identified Pier 5 as 4.4 acres of
parkland for which funding needed to be found in his “Bronx Waterfront Vision” issued in 2011.

32. Between 2007 and 2015, The BCEQ and the Parks Department worked together on two
multi-year environmental projects, a Brownfield Opportunity Area study and a Pop-Up Wetlands
learning project on the land.

33. The BCEQ’s Pop-Up Wetland Project received over $235,000 in funding from the

Wildlife Conservation Society/National Oceanic and Atmospheric Administration and



Representative Jose Serrano. The project involved measuring stormwater runoff from the
elevated roadway, and brought members of the public in to Pier 5 over a period of years. The
Parks Department was an active participant. As the national UrbanWaters partnership described,
the stormwater runoff samples “are intended to support construction of passive riverfront park
features meant to treat stormwater before it enters the Harlem River.” In order to create the
project on Pier 5, the BCEQ was required to obtain a permit from the Parks Department, as the
land was considered parkland. The certificate of insurance for the permit twice identifies the
Parks Department as the owner of Pier 5.

34. The BCEQ’s Brownfield Opportunity Area study received two rounds of grants from
State agencies, first $99,000 and then $345,000 for the second phase which included work on the
Pier 5 site. Pier 5 was included in this study because the funding provided for an assessment of
the land to ensure that the Pier 5 land was safe for its public use. The project could not have
happened without the partnership of the City and its Parks Department, as the Parks Department
administered the grant for the BCEQ. In applying for the phase two grant, the Parks Department
is listed as a partner and the land is shown to be park in an exhibit labeled “public space and
parkland.”

35. Upon information and belief, sometime in 2015, the Respondents’ position abruptly
changed. Upon information and belief, in 2015, the City considered placing a private
development on Pier 5.

36. On July 13, 2016, the City issued a request for expressions of interest for large-scale
private development of Pier 5.

37. On September 22, 2017, the City approved that plan, which was submitted by L+M

Development Partners and Type A Projects, for a large mixed-use development called “Bronx



Point” that includes 1,045 units of housing, a hip-hop museum, some social service agencies, and
commercial space, in two buildings, to be completed in two phases on Pier 5.

38. On information and belief, the Bronx Point development is receiving public subsidy in
addition to the use of public parkland.

39. The Bronx Point project is a non-park use of the land.

40. The City never alienated the land through the State legislature.

41. The City never sought federal approval of the conversion or change of use under the
LWCEF Act.

42. The City’s action relied only on a generic environmental impact statement (EIS).

43. The City sped through the ULURP without providing an explanation to the community as
to why it was dishonoring its longstanding commitment to the expanded Mill Pond Park.

44. Upon information and belief, the City owns property nearby that would be more
appropriate than Pier 5 for multiuse development, such as the underutilized Yankee Stadium
parking lots. Some of those structures are on city-owned property in safer, more
environmentally sound, residential locations.

45. The ULURP process ended with a final vote of the city council on October 17, 2017,
when the City Council voted to approve ULURP Nos. 170311ZMX, 170312ZRX, 170314PPX,
and 170315ZSX.

46. Petitioners have brought this Article 78 proceeding in a timely manner. C.P.L.R. § 217.
The Respondents continue to actively plan for a non-park use of Pier 5, and so the violation is
continuing. The City reached the end of its land use review process on October 17, 2017, when
the City Council voted to approve ULURP Nos. 170311ZMX, 170312ZRX, 170314PPX, and

170315ZSX, allowing a commercial mixed-use development on the Pier 5 parkland site.
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47. Each of the Petitioners is damaged by Respondents’ actions complained of here because
they are losing access to a unique and irreplaceable shared public asset in waterfront land. Once
developed, the property cannot revert to its intended uses as both a buffer zone against projected
flooding, a place to access the water, and site for public recreation. The Petitioners BCEQ and
Young have invested time, energy and resources in working with the City in developing the
expanded Mill Pond Park and incorporating it into a Harlem River Greenway. The Petitioners
justifiably relied on the Respondents’ assurances and partnership to expect that this work would
not be wasted, but would culminate in a much-needed expansion of the park area for community
use.

48. Some of BCEQ’s members are tenants and homeowners near Mill Pond Park who would
be harmed by the loss of use of the anticipated expansion of Mill Pond Park for recreation.

49. This proceeding seeks declaratory and injunctive relief to prevent the City from giving
away public parkland to private developers without the required state legislative and federal

approvals.

First Cause of Action
The City’s Bronx Point Project On Pier 5 Violates The Public Trust Doctrine

50. Petitioners repeat and reallege each and every allegation contained in paragraphs 1
through 49 as if fully set forth herein.

51. The public trust doctrine requires a municipality to receive direct and specific State
legislative approval before taking parkland for a non-park use. Friends of Van Cortland Park v.

City of New York, 750 N.E.2d 1050, 1053-54 (N.Y. 2001).
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52. Article 78 is the appropriate method to review a final government decision such as the
approval of a development on parkland that has not been alienated by the State legislature.
C.P.L.R. §7803(1), (2) and (3).

53. The Pier 5 site is parkland because the City has expressly dedicated it as parkland.

54. The Pier 5 site is parkland because the City has implicitly dedicated it as parkland.

55. Petitioners have the ability to enforce this public right.

56. Each of the Respondents has acted in contravention of the public trust doctrine in ceding
control over parkland for a private development without receiving approval from the legislature
of the State of New York.

57. By representing the land as not having park protection throughout the ULURP process,
the City and the EDC prevented the community, the community board, and the New York City
Council from a full and accurate review of the proposal and its implications for the public.

58. Petitioners have exhausted their administrative remedies.

59. Petitioners therefore seek a declaratory judgment under CPLR § 3001 and CPLR Article
78 that constructing a large mixed-use development project on Pier 5 is a non-park use that
violates the public trust, and an injunction prohibiting Respondents from continuing that project
without first obtaining specific legislative authorization from the State.

Second Cause of Action

The City’s Bronx Point Project Wastes Public Assets
In Violation Of General Municipal Law § 51

60. Petitioners repeat and reallege each and every allegation contained in paragraphs 1
through 49 as if fully set forth herein.
61. Section 51 of the General Municipal Law grants taxpayers the right to challenge official

acts that waste the property or funds of a municipal corporation. N.Y. Gen. Mun. Law §51.
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(“[A]n action may be maintained against [an official actor] to prevent any illegal official act on
the part of any such officers, agents, commissioners or other persons, or to prevent waste or
injury to, or to restore and make good, any property, funds or estate of such county, town, village
or municipal corporation.”)

62. Petitioner Chauncy Young is a resident of the Bronx who co-owns property assessed at
more than $1,000 for real property tax purposes.

63. Parkland is a valuable shared public asset. The public trust doctrine’s legislative
approval procedure is meant to ensure that a municipality does not give away that asset without
providing the public with assets to compensate for its loss. The actions described above, in
which the Respondents advocated for and approved of a large mixed-use development on
parkland, without receiving or even seeking the necessary approval to divert that land for another
use, have resulted in the public’s loss of land without receiving fair value. Upon information and
belief, the City is subsidizing the developers of Bronx Point by granting them illegal access to
public parkland and in other ways, such as public financing of their project.

64. Petitioner Chauncy Young, in his capacity as a founder and participant in the Harlem
River Working Group, invested time and efforts in working with the City, the Parks Department,
state and federal agencies, non-profits, Bronx residents, and the broad coalition of HRWG
members, to encourage the City to fulfill its promise to develop the Pier 5 park site and to find
the best community use for the park land. He has been damaged by the Respondents’ failure to
fulfill their obligations regarding Pier 5.

65. The Respondents had an obligation to preserve parkland for public use. The
Respondents’ failure to take required action to protect the public interest, and their illegal actions

in ceding control over parkland to a non-park use, constitute injury and or waste of the City’s



property and funds under NY Gen. Mun. Law § 51, and the Petitioners therefore seek both
declaratory and injunctive relief from the continuation of the project.
Third Cause of Action

The City’s Failure To Seek Approval To Convert The Pier 5 Parkland
Violates Section 6(f) of the Land and Water Conservation Fund Act

66. Petitioners repeat and reallege each and every allegation contained in paragraphs 1
through 49 as if fully set forth herein.

67. Article 78 is the appropriate method to challenge a government body or officer’s failure
to act when required, or to challenge a determination taken in an arbitrary and capricious
manner. C.P.L.R. §7803(1) and (3).

68. The northern portion of Mill Pond Park is subject to the Land and Water Conservation
Fund Act of 1965°s conversion requirements since it was land substituted for parks acquired
through that statute.

69. Mill Pond Park and its extension, Pier 5, have been treated by the City and the Parks
Department as phase one and phase two of a comprehensive park development.

70. The Respondents’ plan to reduce the size of Mill Pond Park by eliminating phase two
from the park area diminishes the value of the whole park, including the portion used as
substitution parkland under Section 6(f) of the LWCF Act, and significantly limits the area of
Mill Pond Park available to meet the pledged open public space within the park. Such a change
requires federal approval. 36 C.F.R. § 59.3, 16 U.S.C. § 4601-8(f)(3).

71. Upon information and belief, the Respondents have not sought approval under the LWCF

Act to break that park apart or to change its use.
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72. Upon information and belief, the Respondents have acted arbitrarily and capriciously in
their premature approval of the Bronx Point project, and have failed to act when required, by not
seeking approval under the LWCF Act.

73. By this failure, the Respondents have denied the public, including the Petitioners, the
opportunity to receive other park land to substitute for and compensate them for that loss in value
of the existing parkland.

74. Petitioners therefore seek a declaratory judgment under CPLR § 3001 and CPLR Article
78 that constructing a large mixed-use development project on Pier 5 changes the use of Mill
Pond Park, and an injunction prohibiting Respondents from continuing that project without first

obtaining authorization under the LWCF Act.

Prior Application

75. Petitioners have not made a prior application for the relief requested.
WHEREFORE, Petitioners respectfully requests that this Court enter judgment on its behalf:

1) Declaring that the Respondents’ actions in releasing the Pier 5 site for a non-park use
is illegal and violates the public trust doctrine;

2) Finding that the Respondents’ actions violates and § 51 of the General Municipal
Law which prohibits illegal waste of municipal property; |

3) Declaring that the Respondents’ actions also violate the Land and Water
Conservation Fund Act of 1965°s conversion provisions;

4) Enjoining the Respondents from taking fu1'tﬁel‘ actions to develop the Pier 5 site

without first securing the necessary State Legislative and federal approval;
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